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INTRODUCTION

Voting suppression has grown more subtle and sophisticated
since the days of literacy tests, poll taxes, and armed men
standing outside polling places. 2 New tactics include voter
identification laws, voter intimidation, social media campaigns
sowing deceit, and restricting voter turnout through lies. 3
A recent development in voter suppression is publishing
false information, mostly targeting traditionally disenfranchised
communities, that describes the wrong time, place, and manner
of elections. 4 Robocalls, billboards, letters, social media, email,
and text messages give voters incorrect information in hopes of

throughout this process and all of law school.
This is an issue of law which I am passionate about and have become versed in. I
saw the need for such a law when I spent time educating voters in North Carolina
before the 2014 election about Voter I.D. laws and when running the University of
Richmond’s get-out-the-vote effort for the 2015 and 2016 Election. Later, while
working for Congressman Donald McEachin (D-VA), I actually worked on a
precursor version of the law that is discussed in this Comment. During the 2020
election, I coordinated the NJ Voter Protection Hotline with other law students and
saw
how
deceptive
practices
affected
voters.
1
Megan Chuchmach, Fake Flyer in Virginia Tells Dems to Vote Nov. 5
(illustration),
ABC
NEWS
(Oct.
29,
2008),
https://abcnews.go.com
/Blotter/story?id=6138925&page=1 (follow “Click here to see the flyer” hyperlink
for illustration) (describing, as an example of voter intimidation in an effort to
suppress votes, the distribution of a fraudulent flyer announcing a change in the
voting schedule requiring Democrats to vote after Republicans. The flyer did not
result in the arrests, convictions or punishment for any individual involved in
making or distributing it.).
2
Gilda Daniels, Voter Deception, 43 IND. L. REV. 343, 346–47 (2010)
(describing the deceptive voting practices that originated in the postReconstruction Jim-Crow era, where freed slaves were “systematically denied their
right to vote” through violence and voter intimidation).
3
See, e.g., Ben Cady & Tom Glazer Voters Strike Back; Litigating Against
Modern Voter Intimidation, 39 N.Y.U. REV. L. & SOC. CHANGE 173, 178 (2015)
(noting these subtle tactics became more prevalent, along with the decrease in overt
discrimination tactics, with the rise of anti-discrimination laws).
4
See, e.g., Ian Vandewalker, Digital Disinformation and Vote Suppression,
BRENNAN CTR. FOR JUST. (Sept. 2, 2020), https://www.brennancenter.org/ourwork/research-reports/digital-disinformation-and-vote-suppression (documenting
two examples of voter intimidation occurring during Alabama’s 2017 U.S. Senate
special election where Jefferson County residences received text messages with false
information regarding polling sites, and another incident during Election Day 2010
where the campaign manager of the then-Maryland gubernatorial candidate, Bob
Ehrlich, targeted African Americans with robocalls).
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making it more difficult to vote. 5 The practice is referred to as
voter deception. 6
Gilda Daniels, a voting rights expert and former Deputy
Chief in the U.S. Department of Justice Civil Rights Division
Voting Section, defines voter deception as “knowingly deceiving
voters regarding the time, place, or manner of conducting
elections or the qualifications for or restrictions on voter
eligibility.” 7
A classic example of voter deception is an
advertisement or letter saying, “Democrats vote on Wednesday”
on an official-looking letterhead. 8
Voter deception is closely related to voter fraud and
intimidation but differs in how the right to vote is deprived. 9
Voting fraud and intimidation aim to remove the right to vote
through fear or theft, while voter deception aims to trick
someone into not fulfilling their right to vote. 10
Voter deception takes many forms, but all aim at limiting
turnout by one party in hopes of securing victory for another.
While third-party actors mainly undertake this behavior,
candidates or their campaigns have directly targeted groups in
hopes of increasing their electoral chances. 11
5
See, e.g., The Century Found., Law. Comm. for C.R. Under L., & Common
Cause, Deceptive Practices 2.0: Legal and Policy Responses, COMMON CAUSE (2018),
https://www.commoncause.org/wp-content/uploads/2018/03/0064.pdf (documenting
multiple examples of voter deception practices, including flyers being distributed in
Milwaukee, Wisconsin purporting to be from the fraudulent Milwaukee Black
Voters League, automated telephone calls telling voters their polling places had
been changed, and illegitimate emails sent in a targeted fashion containing false
voting information).
6

Id.

Daniels, supra note 2, at 355.
8
The Century Found., Law. Comm. for C.R. Under L., & Common Cause,
Deceptive Election Practices and Voter Intimidation: The Need for Protection,
LAWYER’S
COMMITTEE
FOR
CIVIL
RIGHTS
UNDER
LAW
(2012),
https://lawyerscommittee.org/wp-content/uploads/2015/07/DeceptivePracticesReport
July2012FINALpdf.pdf (listing examples of flyers and text messages going out to
voters in Florida and Arizona telling Democratic voters to vote on Wednesday, the
day after election); see also Chuchmach, supra note 1 (showing a classic example of
a fake election flyer telling Democrats to vote on Wednesday, after Election Day).
9 See Daniels, supra note 2, at 355.
10 See Daniels, supra note 2, at 355.
11
See Luke Broadwater, Prosecutors: GOP ‘Robocall’ Plan to Suppress Black
Votes Hatched on Hectic Election Day, BALT. SUN (Nov. 29, 2011),
https://www.baltimoresun.com/politics/bs-md-shurick-trial-20111129-story.html
7
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Recent examples of voter deception include the use of
robocalls or other modern media to give voters incorrect
information. 12 For instance, on Election Day for the 2020 Texas
Democratic Primary, Democratic voters received robocalls
claiming the election was “tomorrow.” 13 During the 2017
Alabama Senate Special Election, voters in Birmingham, a
predominantly African American city, 14 received text messages on
election day falsely informing voters that their polling place had
been moved. 15 Other tactics include targeting how to vote or
what is required to vote. For example, in 2018 the Republican
National Committee sent a mailer to registered voters in
Montana falsely claiming that mail-in ballots would need to be
received by election day. 16 Similarly, during the 2016 election,
Russian internet trolls targeted minority voters via text message
regarding voter requirements. 17
Other examples include
attempts to trick voters into not voting, such as when right-wing
activists sent out robocalls in urban areas of the rust-belt claiming
that “voter information would be collected and used to track
(describing voter intimidation that occurred as part of Governor Robert L. Ehrlich
Jr’s campaign, intending to suppress African American votes in Maryland to
promote “confusion, emotionalism, and frustration” among voters).
12
See Alia Slisco, Robocalls Spreading Super Tuesday Misinformation
Throughout Texas, NEWSWEEK (Mar. 3, 2020), https://www.newsweek.com/robocallsspreading-super-tuesday-misinformation-throughout-texas-1490368 (reporting that
Texan voters received misleading robocalls during 2020 Election Day, informing
them that the Democratic election will take place the day after Election Day).
13

Id.
QuickFacts:

Birmingham City, Alabama, U.S. CENSUS BUREAU
https://www.census.gov/quickfacts/fact/table/birminghamcityalabama/IPE120219
(last visited Feb. 6, 2022) (listing Black or African Americans as comprising around
69.9% of Birmingham City’s population as of July 2021).
15
Sean Morales-Doyle & Sidni Frederick, Intentionally Deceiving Voters
Should be a Crime, THE HILL (Aug. 18, 2018), https://thehill.com/opinion/civilrights/400941-intentionally-deceiving-voters-should-be-a-crime; see also Daniels,
supra note 2 n.28 (describing the events in a predominantly African American area
of Virginia where letters were delivered on official letterhead claiming that
Democrats vote on Wednesday).
16
Danielle Root & Adam Barclay, Voter Suppression in the 2018 Midterm
Election,
AM.
PROGRESS
(Nov.
20,
2018,
9:03
AM),
https://www.americanprogress.org/issues/democracy/reports/2018/11/20/461296/
voter-suppression-2018-midterm-elections/.
17
Young Mie Kim, Voter Suppression Has Gone Digital, BRENNAN CTR. FOR
JUST. (Nov. 20, 2018), https://www.brennancenter.org/our-work/analysis-opinion/
voter-suppression-has-gone-digital.
14
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down old police warrants and credit card debt.” 18
Modern voting campaigns have also shown a rise in false
endorsements, where candidates or their supporters falsely claim
that a candidate has received the support of an individual or
organization when they have not. If done on purpose, this falsity
aims to deceive voters into voting for a different candidate than
they otherwise would. In the 2020 election, both presidential
candidates made this type of statement, albeit differently.
President Trump claimed the endorsement of the “Portland
Sheriff;” however, the sheriff of the county made multiple
comments against the President. 19 Then-candidate Biden falsely
claimed that the NAACP had endorsed his candidacy, while in
actuality, the NAACP had awarded him a lifetime membership
and hosted a town hall for him but, due to their non-profit status,
could not make an official endorsement. 20 While some of these
false endorsements are accidental, the tactic has been used in
mass voter deception campaigns. In the 2006 Maryland Senate
election, voters in Prince George’s County, a predominantly
African American county, received a false voting guide claiming
that many prominent local African American leaders endorsed
the Republican candidate. 21
Despite the egregious nature of these intentional falsehoods,
none of these instances of voter deception currently violate
federal law. 22 About half of the states have statutes prohibiting
Matthew Choi, Conservative Conspiracists Jacob Wohl and Jack Burkman
in Voter Suppression Probe, POLITICO (Oct. 1, 2020),
https://www.politico.com/news/2020/10/01/jacob-wohl-jack-burkman-charged-votersuppression-424653.
19
Brie Stimson, Sheriff in Portland Denies Trump’s Debate Claim of Winning
His Endorsement, FOX NEWS (Sept. 30, 2020), https://www.foxnews.com/
politics/sheriff-in-portland-denies-trumps-debate-claim-of-winning-hisendorsement.
20
Holmes Lybrand & Tara Subramaniam, Fact-checking Biden on GOP Tax
Cuts, NAACP Endorsement, and Other False and Misleading Claims, CNN
(June 27, 2020, 11:35 AM), https://www.cnn.com/2020/06/27/politics/joe-biden-factcheck-gop-tax-cuts-naacp-endorsement/index.html.
21 Daniels, supra note 2, at 344.
22
Law. Comm. For C.R. Under L. & Common Cause, Deceptive Election
Practices and Voter Intimidation: The Need for Voter Protection, LAWYER’S
COMMITTEE FOR CIVIL RIGHTS UNDER LAW (2005), https://lawyerscommittee.org/wpcontent/uploads/2015/07/DeceptivePracticesReportJuly2012FINALpdf.pdf.
(last
visited Feb. 6, 2022).
18

Charged
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lies about the time, place, and manner of elections; however,
these prohibitions vary widely. 23 Moreover, prosecution of these
violations is rare, and punishment is usually weak. For example,
Paul Schurick, the campaign manager for the Republican
nominee for the Governor of Maryland, was prosecuted for
approving false robocalls calls meant to deceive African
Americans into not voting. 24 Despite the judge announcing that
Schurick attacked the “values of this nation,” he was only
sentenced to home detention and community service. 25 State
laws, though a start, are insufficient to stop voter deception. 26
While federal laws prevent voter intimidation, they have rarely
been enforced and do not cover voter deception. 27
In 2007, mainly in response to tactics used in the 2006
elections, then-Senator Barack Obama (D-IL) and Senator Chuck
Schumer (D-NY) introduced the Deceptive Practices and Voter
Intimidation Act of 2007. 28 The bill would have strengthened the
existing language of Section 11(b) of the Voting Rights Act,
enhanced criminal penalties for voter intimidation, prohibited
the dissemination of false information about the time, place, or
manner of an election, and given a private right of action to
deceived voters. 29 The bill has been reintroduced to every
Congress by various senators and representatives, but it made
little progress until 2019. The bill gained new momentum when
it was added to the “For the People Act of 2019,” better known as
23
24

See Deceptive Practices 2.0: Legal and Policy Responses, supra note 5.
Peter Herman, Schurick Will Not Serve Jail Time in Robocalls Case, BALT.

SUN (Feb. 16, 2012, 9:31 PM), https://www.baltimoresun.com/latest/bs-md-cischurick-sentenced-20120216-story.html. (last visited Feb. 6, 2022).
25

Id.

Vandewalker, supra note 4.
27 Cady & Glazer, supra note 3, at 227.
28
Press Release, Barack Obama, Obama Bill Would Make Election Fraud,
Voter Intimidation Illegal (June 7, 2007) (on file with Vote Smart)
https://justfacts.votesmart.org/public-statement/266439/obama-bill-would-makeelection-fraud-voter-intimidation-illegal&speechType=4 (last visited Feb. 6, 2022).
Then-Senator Obama testified,
It’s hard to imagine that we even need a bill like this. But
unfortunately, there are people who will stop at nothing to try to
deceive voters and keep them away from the polls. What’s worse,
these practices often target and exploit vulnerable populations,
such as minorities, the disabled, the elderly, or the poor. Id.
29 S. 453, 100th Cong. (2007).
26
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House Resolution 1 (“H.R. 1”), but it has not yet been enacted. 30
H.R. 1 was one of the first pieces of legislation reintroduced and
passed by the House of Representatives in 2021. 31 The Senate
filibustered the bill. 32
This Comment examines current federal election law and its
failure to protect voters from deceptive election tactics. It
evaluates the proposed Deceptive Practice and Voter
Intimidation Prevention Act of 2021 (“Deceptive Practice Act”)
and explores the proposed legislation’s ability to prevent acts of
voter deception. It also analyzes the existing case law on false
speech, political speech, and election speech to show the
Supreme Court’s analysis over the past few decades. This
Comment then assesses the constitutionality of the Deceptive
Practice Act through the exploration of case law and the
legislation’s ability to pass strict scrutiny. Finally, this Comment
will discuss counterarguments to bans on political speech, such as
the Deceptive Practices Act.
II.

CURRENT FEDERAL LAW

The United States has a long history of both voter
suppression and laws attempting to make voting easier. The first
of these efforts followed the Civil War when Congress passed the
15th Amendment and various post-Civil War statutes intended to
address codes aimed at preventing African Americans from
voting. Despite these early efforts at combating the evils
associated with voter suppression, African Americans across much
of the country faced disenfranchisement through poll taxes,
literacy requirements, violence and intimidation, and Englishlanguage requirements.
In response to the civil rights movement, Congress passed
the Civil Rights Act of 1965 and the Voting Rights Act (“VRA”).
The Civil Rights Act of 1965 sought to ensure equal treatment in
the voter registration process and banned efforts aimed at voter
intimidation. 33 The VRA precluded state and local governments
30

1].
31
32
33

For The People Act of 2021, H.R. 1, 117th Cong. (2021) [Hereinafter H.R.

See generally id.
Id.
See U.S. Dep’t

of

Just.,

Section

4

of

the

Voting

Rights

Act,
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from denying citizens the right to vote based on race. 34 Section
11(b) of the VRA is most important for this discussion, aiming to
prevent voter intimidation in federal elections, stating that,
(b) No person, whether acting under color of law
or otherwise, shall intimidate, threaten, coerce, or
attempt to intimidate, threaten, or coerce any
person for voting or attempting to vote, or
intimidate, threaten, or coerce, or attempt to
intimidate, threaten, or coerce any person for
urging or aiding any person to vote or attempt to
vote, or intimidate, threaten, or coerce any person
for exercising any powers or duties. 35
While the statute’s language should enable the federal
government to prosecute most voter intimidation and
suppression techniques, the government has sparingly applied
the statute. 36 In addition, the statute only provides for civil
penalties for violations. 37 There are only two examples of
prosecutions under Section 11(b). 38 The George W. Bush White
House brought both prosecutions against African American
plaintiffs. 39
In the first prosecution, the Department of Justice sued the
African American chair of the Noxubee County Democratic Party
in Mississippi. 40 The government alleged, and the judge agreed,
that the defendant used his power as party chair to ensure the
election of African American candidates through various tactics,
including publishing the names and photos of “disloyal” party
members, all of whom happened to be white. 41 The judge found
https://www.justice.gov/crt/section-4-voting-rights-act (last visited March 7, 2022).
34 The Voting Rights Act, 52 U.S.C. § 10307.
35 Id.
36 See Cady & Glazer, supra note 3, at 227.
37 Daniels, supra note 2, at 364.
38
U.S. Dep’t of Just., Cases Raising Claims Under Section 11(B) of the Voting
Rights
Act,
https://www.justice.gov/crt/cases-raising-claims-under-section-11bvoting-rights-act (last visited Feb. 6, 2022).
39 Daniels, supra note 2, at 366.
40 United States v. Brown, 494 F. Supp. 2d 440, 442 (S.D. Miss. 2007).
41 Id. at 473.
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that the defendant violated the VRA because his actions aimed to
discourage white individuals from voting, and the court fined the
defendant. 42
In the second case brought by the George W. Bush
administration under Section 11(b), the Department of Justice
charged New Black Panther Party members. 43 The complaint
alleged that members of the New Black Panther Party for SelfDefense stood outside a polling place dressed in military-style
uniforms, brandishing weapons, and making racial threats to
white people attempting to vote. 44 In a controversial decision,
the Obama administration allegedly dropped the case due to
evidentiary issues but outside parties, including members of
Congress, contended it was dropped for political reasons. 45
While Section 11(b) of the VRA is the best-equipped tool to
combat voter deception, the federal government has other
means. 46 The Hatch Act, passed in 1939 and usually associated
with limiting the ability of government employees to campaign in
their official capacity, also forbids voter intimidation. 47 The
federal government has only used the civil enforcement statute
once in a case that “arguably involved intimidation and
deception.” 48 However, the U.S. Government sued the North
Carolina Republican Party under Section 2 of the VRA to address
deceptive voting practices following the 1990 North Carolina
Senate race, which pitted Senator Jessie Helms against Harvey
Gantt, the first African American mayor of Charlotte. 49 In a race

42

See id.

Compl., United States v. New Black Panther Party for Self-Defense, Civil
Action No.:09-0065 (E.D. Pa. 2009), https://www.justice.gov/crt/united-statesdistrict-court-eastern-district-pennsylvania-0 (complaint withdrawn and never
brought to trial).
43

44

Id.

Jerry Markon & Krissah Thompson, Dispute Over New Black Panthers Case
Deep Divisions, WASH. POST (Oct. 22, 2010, 3:29 P.M.),
https://www.washingtonpost.com/wp-dyn/content/article/2010/10/22/
AR2010102203982.html; Jerry Seper, EXCLUSIVE: No. 3 at Justice Ok’d Panther
Reversal, WASH. TIMES, (July 30, 2009), https://www.washingtontimes.com/
news/2009/jul/30/no-3-at-justice-okd-panther-reversal/.
46 See Daniels, supra note 2, at 360.
47 18 U.S.C. § 594.
48 Daniels, supra note 2, at 367.
49 Daniels, supra note 2, at 367.
45

Causes
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mostly remembered for Helms’s racial smears, 50 the North
Carolina Republican Party and the Helms campaign sent over
100,000 letters to predominantly African American homes with
misleading information on voter eligibility and threats of voter
fraud prosecution. 51 Following the election, the Department of
Justice entered a consent decree prohibiting the North Carolina
Republican Party from targeting racial minorities and requiring
court approval for anti-fraud measures. 52
Besides the federal government prosecuting claims of voter
deception, private individuals may bring civil rights-based suits. 53
Despite the ability to bring suit, under current law, there is little
incentive for individuals or organizations to bring claims alleging
voter deception. 54 A suit is expensive and time-consuming for an
individual, and the claimant may have difficulty proving standing
if he or she voted. 55 Additionally, organizations rarely bring suits
because of the limited impact on the number of individuals
helped by a post-election lawsuit, and the lack of case law to
define remedies scares many away. 56
There is a clear hole in current federal legislation that
permits voter deception despite its specific intent to stop people
from voting.
III.

THE FIX OF ENDING VOTER DECEPTION

H.R. 1 contains electoral reforms across a broad spectrum of
voting-related issues, including automatic voter registration,
gerrymandering reform, District of Columbia statehood,
bolstering election security measures, and strengthening antivoter suppression laws. 57 The proposed legislation successfully
50 See Robin Toner, In North Carolina’s Senate Race, A Divisive TV Fight Over
‘Values,’ N.Y. TIMES (Sept. 23, 1990), https://www.nytimes.com/1990/09/23/us/in-

north-carolina-s-senate-race-a-divisive-tv-fight-over-values.html.
51 Daniels, supra note 2, at 368.
52 Daniels, supra note 2, at 368.
53 See Daniels, supra note 2, at 179–80.
54 Daniels, supra note 2, at 179–80.
55 Daniels, supra note 2, at 179–80.
56 See Cady & Glazer, supra note 3, at 179–80.
57 Other aspects of H.R. 1 bring up various free speech issues which are outside
the scope of this Comment. These include mandatory disclosures during ad
campaigns, limits to money in campaigns, reforms to Super PACs, and enhanced
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passed the House of Representatives with considerable fanfare in
2019 but never received consideration in the Senate. 58 H.R. 1
was reintroduced in 2021 and quickly passed the House. 59 Unlike
the previous Congress, Democrats in the 117th Congress control a
majority in the Senate, thus controlling the agenda. However,
this legislation would likely need sixty votes to beat a Republican
filibuster. 60 While the bill does not have supermajority support,
there has been a large outcry to reform or end the filibuster for
the legislation to become law. 61 Further, members of the Senate
have introduced a stand-alone version of the Deceptive Practices
and Voter Intimidation Prevention Act in May 2021. 62
The Deceptive Practices Act would be the first federal
legislation to provide criminal penalties for purposefully making
deceptive comments about the time, place, and manner of
elections. In its current form, the legislation includes the
following language:
(2)
FALSE
STATEMENTS
REGARDING
FEDERAL ELECTIONS
No person . . . shall, within 60 days before an
election . . . communicate or cause to be
communicated information . . . with the intent that
such information be communicated, if such a
person—”(i) knows such information to be
materially false; and (ii) has the intent to impede
or prevent another person from exercising the
right to vote in an election . . .” [Information
campaign donation disclosures.
58
Kate Ackley, House Passes HR 1 Government Overhaul, Sending it Back to
Campaign
Trail,
ROLL
CALL
(Mar.
8,
2019,
11:23
AM),
https://www.rollcall.com/2019/03/08/house-passes-hr-1-government-overhaulsending-it-back-to-campaign-trail.
59
Caitlin Huey-Burns & Adam Brewster, Activists Want to Save Voting Rights
By Killing The Filibuster, CBS NEWS (Mar. 5, 2021), https://www.cbsnews.com/
news/voting-rights-senate-filibuster/.

Id.
Id.
62
Cardin, Klobuchar Reintroduce Legislation to Prohibit Deceptive Practices
and Voter Intimidation, BEN CARDIN, U.S. SENATOR FOR MARYLAND (May 27, 2021),
60
61

https://www.cardin.senate.gov/newsroom/press/release/cardin-klobucharreintroduce-legislation-to-prohibit-deceptive-practices-and-voter-intimidation.
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means] ‘‘(i) the time, place, or manner of holding
any election . . . or (ii) the qualifications for or
restrictions on voter eligibility for any such
election.” 63
The legislation also bans false endorsements:
(3) FALSE STATEMENTS REGARDING PUBLIC
ENDORSEMENTS
No person . . . shall, within 60 days before an
election . . . communicate, or cause to be
communicated, a materially false statement about
an endorsement, if such a person—”(i) knows such
statement to be false; and (ii) has the intent to
impede or prevent another person from exercising
the right to vote in an election . . .” [Materially
false means] . . . ‘‘(i) the statement states that a
specifically named person, political party, or
organization has endorsed the election of a specific
candidate for a Federal office . . . ; and (ii) such
person, political party, or organization has not
endorsed the election of such candidate.” 64
In the event H.R. 1 becomes law, courts will undoubtedly
undertake the task of determining the constitutionality of its
prohibitions under the First Amendment’s protection of free
speech. While the breadth of H.R. 1 will raise other free speech
and legal challenges, this Comment focuses solely on the
Deceptive Practices Act. The next succeeding sections of this
paper assess the constitutional standing under the First
Amendment.
IV.

ANALYSIS OF EXISTING FREE SPEECH COURT RULINGS

Any attempt by the federal government to prevent voter
deception and false endorsements will likely be challenged as a
violation of free speech. The Deceptive Practice Act falls into two
63
64

H.R. 1, § 1302.

Id.
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categories of free speech: false speech and political speech. 65
According to Professor Hasen, a leading figure in election laws,
political speech can be divided further into campaign speech and
election speech. 66
While all three of these categories are
interconnected, there are important differentiating aspects. In
general, courts have accorded false speech the least First
Amendment protection, while campaign speech has been granted
the most protections under the First Amendment. 67
A. Political Speech
Political speech is exactly what it sounds like: speech
regarding a political topic. 68 This Comment will deal with two
types of political speech: campaign and election speech. 69
Campaign speech deals with what is said on the campaign trail,
while election speech deals with the voting process. 70 Although
these two fields overlap, the aims of laws regulating campaign
speech and election speech are different. Laws focusing on false
campaign speech seek to prevent false information from
changing a voter’s vote (i.e., voting for the “wrong” candidate). 71
Laws focusing on false election speech seek to prevent voters
from being disenfranchised through misinformation. 72
The Supreme Court’s holdings on political speech show a
limited willingness to uphold laws that curtail a person’s ability to
speak on political issues or about a campaign. 73 The Court has
held that the “First Amendment ‘has its fullest and most urgent
application’ to speech uttered during a campaign” because
65
See Richard Hasen, A Constitutional Right to Lie in Campaigns and
Elections?, 74 MONT. L. REV. 53, 69 (2013).
66 See id.
67 Id.
68
See Eu v. S.F. Cnty. Democratic Cent. Comm., 489 U.S. 214, 223 (1989)

(stating speech “‘has its fullest and most urgent application’ to speech uttered
during a campaign for political office”); Citizens United v. F.E.C., 558 U.S. 310,
314 (2010) (reiterating political speech can take other forms, such as money); Tex.
v. Johnson, 491 U.S. 397, 37–38 (1989) (holding that symbolic acts count as
political speech).
69 See Hasen, supra note 65, at 55–56.
70 See Hasen, supra note 65, at 55–56.
71 Hasen, supra note 65, at 55–56.
72 See Hasen, supra note 65, at 56.
73 See Eu, 489 U.S. at 222–23.
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campaigns are means of disseminating ideas and discussion of
candidates serves an integral role in our democracy. 74
Accordingly, the Court applies strict scrutiny in most political
speech cases. 75
The Supreme Court permits political speech bans when the
bans collide with another right—usually the right to vote. 76 In
Burson v. Freeman, the Court found that protecting the electoral
process is a compelling enough government interest to justify
reasonable restrictions on speech. 77 In application, this has
allowed the Court to uphold a Tennessee law that banned
electioneering within 100 feet of a polling place because of fear
of voter intimidation and fraud. 78
The Court found that
protecting voting rights and election integrity is a compelling
enough interest to withstand strict scrutiny. 79 Cutting against
strict scrutiny, the Court upheld the restrictions despite being
larger than necessary and therefore likely to infringe on some
protected speech. 80
Where the Court has struck down bans on political speech, it
was because of the laws being overly broad or vague. In
McIntyre, the Court struck down an Ohio election law banning
anonymous election speech because other Ohio laws fulfilled the
same purpose. 81 While the Ohio statute was overturned, the
Court still found that the state had a compelling interest in
protecting voters from false information when the statements
may have serious consequences on an election. 82 In Minnesota
Voters All. v. Mansky, the Court overturned a Wisconsin law
banning the wearing of political insignia in a polling place
because the statute failed to define the term “political” and thus

74
75

Id. at 223 (quoting Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971)).
Id. at 225.

Burson v. Freeman, 504 U.S. 191, 208 (1992).
See id. at 208; see also McIntyre v. Ohio Elections Comm'n, 514 U.S. 334,
379 (1995) (Scalia, J. dissenting) (arguing “no justification for regulation is more
compelling than protection of the electoral process”).
78 Burson, 504 U.S. at 206.
79 Id. at 211.
80
Id. at 211 (explaining that degrees alone are not enough to overturn the
law).
81 McIntyre, 514 U.S. at 349.
82 Id. at 349.
76
77
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left open the possibility of abusing the statute for political gains. 83
The Court reasoned that while many laws have ambiguous terms,
without clear standards the law permits selective enforcement
where election judges can disenfranchise an individual based
upon their own pre-existing biases. 84 For the constitutionality of
the Deceptive Practices Act, the Court did not deny the power of
a state to “prohibit messages intended to mislead voters about
voting requirements and procedures” but merely the
construction of the statute before the Court. 85
B. Intentionally False Speech
The importance and value of false speech have been a center
of debate for thinkers and philosophers for centuries. 86
Nonetheless, the Supreme Court until recently has held that the
First Amendment has only limited protections for false speech. 87
Before 2012, the Supreme Court never protected
intentionally false speech in and of itself, but protected false
speech out of fear of a chilling effect. 88 In realizing this fear, the
Court held in New York Times v. Sullivan that false speech cases
must show that the speaker had actual malice. 89 The Sullivan
decision has been upheld to ensure breathing room for
discussion of important social and political issues and criticism of
government officials. 90 The Supreme Court fears that the chilling
138 S. Ct. 1876 (2018).
Id. at 1891.
85
Id. at 1889 n.4; see also Rick Hasen, “Democrats Propose Making It Illegal
To Spread False Election Information;” Some Thoughts on Constitutionality,
ELECTION L. BLOG (July 26, 2018, 10:20 am), https://electionlawblog.org/
?p=100305 (“[T]he court made it clear that a state ‘may prohibit messages
intended to mislead voters about voting requirements and procedures.’ So
Minnesota likely had the power to ban the ‘Please I.D. Me’ buttons, not because
they are political, but because they are misleading.”).
86 See infra Section VI (elaborating on other schools of thought emerging from
discussions on the value of false speech).
87
See Martin H. Redish & Julio Pereyra, Resolving the First Amendment's
Civil War: Political Fraud and the Democratic Goals of Free Expression, 62 ARIZ. L.
REV. 451, 460 (2020).
88 Gertz v. Robert Welch, 418 U.S. 323, 398–400 (1974).
89 N.Y. Times Co. v. Sullivan, 376 U.S. 254, 280 (1964) (defining actual malice
as “knowledge that it was false or with reckless disregard of whether it was false or
not.”).
90 Id. at 279-280; see also Redish & Pereyra, supra note 87, at 461–62.
83
84

CAROL (DO NOT DELETE)

306

SETON HALL LEGISLATIVE JOURNAL

5/18/2022 3:52 PM

[Vol. 46:2

effect of lifting protections for false speech would cut off public
discourse. 91
The Court, realizing the potential harm that
intentionally false speech could cause, still weighs the public
benefits of protecting it as greater. 92
The Court has overturned laws targeting false political
speech out of fear of a chilling effect. 93 In Brown v. Hartlage, the
Court articulates the distinct importance for political candidates
to have the unfettered opportunity to express their beliefs and
ideas, even if their expressions are against the state interest in
preserving election integrity. 94 The Court implies that laws
limiting false political speech are less necessary because third
parties, such as political opponents or the media, are interested
in correcting the false information. 95
In other similar opinions, the Court found no value in false
speech but protected it anyway because of fear of a chilling
effect. 96 In United States v. Alvarez, a majority of Justices agreed
that the First Amendment protects material lies. 97 Alvarez was a
challenge to the Stolen Valor Act, which made it a crime for a
person to falsely claim they had earned a military honor. 98
Alvarez falsely claimed at a public meeting that he had won the
Congressional Medal of Honor. 99 He was subsequently indicted
for the false statements but appealed his conviction as a violation
of his First Amendment right to free speech. 100
In a divided panel, the Ninth Circuit found the Act
unconstitutional and a petition for hearing en banc was denied
over the dissent of seven judges. 101 The Supreme Court issued
certiorari. 102 Justice Kennedy, writing for a majority that included
Sullivan, 376 U.S. at 279–80.
Redish & Pereyra, supra note 87, at 461–62.
93 Brown v. Hartlage, 456 U.S. 45, 60–61 (1982).
94 Id. at 53.
95 See id. at 61.
96
See id. at 60–61; Herbert v. Lando, 441 U.S. 153, 172 (1979); see also
McIntyre v. Ohio Elections Comm'n, 514 U.S. 334, 374 (1995).
97
See United States v. Alvarez, 567 U.S. 709, 729–30 (2012) (plurality
opinion).
98 Id. at 709.
91
92

99
100
101
102

Id.
Id.
Id. at 714.
Id.
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Chief Justice Roberts, Justice Ginsburg, and Justice Sotomayor,
announced in his plurality opinion that the Court should use
strict scrutiny to evaluate all content-based restrictions on
speech. 103 Justice Kennedy’s plurality decided that the First
Amendment protects all speech besides “incitement, obscenity,
defamation, speech integral to criminal conduct, so-called
‘fighting words,’ child pornography, fraud, true threats, and
speech presenting some grave and imminent threat the
government has the power to stop,” and perjury. 104 The plurality
overturns the Court’s previous position on intentionally false
speech, holding that there is no “general exception to the First
Amendment for false statements.” 105 Justice Kennedy’s “remedy
for speech that is false is speech that is true.” 106
In striking down the Stolen Valor Act, Justice Kennedy
applied strict scrutiny. 107 He set out various requirements on
which a categorical ban can be upheld. First, the restriction must
be necessary to prevent an injury. 108 Second, the regulation must
be the least restrictive effective means, of achieving the
government’s asserted end. 109 Third, there must be a limiting
principle such as time restrictions and setting restrictions. 110
Finally, the restricted speech must be limited to an intent to
injure. 111
Justice Breyer and Justice Keagan rejected the categorical
analysis of the plurality. 112 Breyer advocated for the use of strict
scrutiny only where laws limit speech on “philosophy, religion,
history, the social sciences, the arts, and the like.” 113 He argued
that intermediate scrutiny is the proper test for “easily verifiable

103
104
105
106

Alvarez, 567 U.S. at 714 (plurality opinion).
Id. at 709.
Id. at 718.
Id. at 727 (quoting Whitney v. California, 274 U.S. 357, 377 (1927)

(Brandeis, J., concurring)).
107 Id. at 722.
108 See id. at 725.
109 Alvarez, 567 U.S. at 729 (plurality opinion).
110
See id. at 723 (Justice Kennedy stating an issue with the Stolen Valor Act
applies “in almost limitless times and settings”).
111 See id. at 725.
112 See id. at 730 (Breyer, J., concurring).
113 Id. at 731.
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facts” not concerning the aforementioned categories. 114
Breyer argued that false statements have some First
Amendment protections because they serve a useful human
objective. 115 In summarizing the case law on speech-based
restrictions, he identified multiple factors that a statute must
contain to survive judicial scrutiny: “limitations of context,
requirements of proof of injury, and the like, narrow the statute
to a subset of lies where specific harm is more likely to occur.” 116
In addition, the law must have a “substantial justification,” and it
must not be “possible to substantially achieve the Government’s
objective in a less burdensome way.” 117
Justice Alito, joined by Justice Scalia and Justice Thomas,
dissented, citing earlier decisions, concluding that the First
Amendment does not protect lies. 118 The dissent strongly argued
for the continuance of the Court’s previous position that false
speech on its own does not merit First Amendment protections,
but it can receive protection when necessary, to prevent a chilling
effect.119
V.

POST-ALVAREZ FALSE POLITICAL SPEECH CASES

While the Supreme Court has not offered much clarity on
applying false speech cases since Alvarez , various lower courts
have utilized Alvarez to strike down categorical bans on false
political speech. At issue in 281 Care v. Arneson was a Minnesota
statute banning speech about ballot initiatives. 120 Relying on the
plurality in Alvarez , the trial court applied strict scrutiny because
the Minnesota Statute dealt with false political speech instead of
non-political false speech. 121 Since the law was not narrowly
tailored and dealt with election speech, the Eighth Circuit
overturned the ban on false speech, despite the strong
114
115

Id. at 732.
See generally Alvarez, 567 U.S. at 733 (listing examples in social context,

public contexts, philosophical (Socratic method) context, and scientific context).
116 Id. at 736 (Breyer, J., concurring).
117 Id. at 737.
118 Id. at 739 (Scalia, J., dissenting).
119 Id. at 746–52.
120 281 Care Comm. v. Arneson, 766 F.3d 774, 778 (8th Cir. 2014).
121 Id. at 783.
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government interest in protecting the integrity of an election. 122
The circuit described the difference between the regulation of
campaign speech—speech said in an attempt to gain office,
versus election speech—speech about the time, place, or manner
of an election—with campaign speech getting more First
Amendment protections. 123
The only false political speech case to make it to the
Supreme Court since Alvarez was dismissed the case on
procedural grounds. 124 In Susan B. Anthony List v. Driehaus, the
Court dealt with an Ohio statute prohibiting false statements
during the course of a campaign for public office or a primary. 125
During the 2010 election cycle, the pro-life group Susan B.
Anthony List, ran ads falsely claiming former Representative
Steve Driehaus voted for the Affordable Care Act. 126
In a unanimous opinion, the Supreme Court remanded the
case because Representative Driehaus lost the election, making
the case moot. 127 Despite not getting to the heart of the issue, the
Court implied that general bans on false campaign speech are
unconstitutional if they require only a showing of “knowing or
reckless.” 128
In Commonwealth v. Lucas, the Massachusetts Supreme
Court rejected “shoehorn[ing]” false political speech into one of
the Alvarez categories which do not gain First Amendment
protections. 129 Massachusetts, echoing legal scholars, sought to
convince the court that false political speech fell into fraud or
Id. at 785–88.
Id. at 787.
124 See generally Susan B. Anthony List v. Driehaus, 573 U.S. 149 (2014).
125 Id. at 152.
126 Id. at 155.
127 Id. at 167.
128
See James Weinstein, Free Speech and Domain Allocation: A Suggested
Framework For Analyzing The Constitutionality Of Prohibitions Of Lies In Political
Campaigns, 71 OKLA. L. REV. 167, 191 (2018); Margaret Zhang, Note, Susan B.
Anthony List V. Driehaus And The (Bleak) Future Of Statutes That Ban False
Statements In Political Campaigns, 164 U. PA. L. REV. 19, 27 (2015).
122
123

129
Commonwealth v. Lucas, 34 N.E.3d 1242, 1249 (2015); United States v.
Alvarez, 567 U.S. 709, 709 (2012) (plurality opinion) (listing “incitement, obscenity
defamation, speech integral to criminal conduct, so-called ‘fighting words,’ child
pornography, fraud, true threats, and speech presenting some grave and imminent
threat the Government has the power to prevent,” and perjury as not deserving full
First Amendment Protections).
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defamation and thus the state attempted to avoid strict or
intermediate scrutiny. 130 The court rejected this argument as
forcing the false political speech into something that it was not. 131
The state supreme court similarly rejected the Commonwealth’s
argument to use intermediate scrutiny and instead applied strict
scrutiny. 132 The court reasoned that strict scrutiny applied
because, as Breyer’s concurrence in Alvarez recommended, the
ban dealt with political speech. 133
Political false speech jurisprudence is often described as a
“quagmire” due to its overlapping principles and
considerations. 134 The Supreme Court ruled that the First
Amendment protects an individual’s right to make false
statements intentionally. 135 But due to the nature of the plurality
opinion, the Supreme Court failed to establish a clear standard. 136
Subsequent case law indicates that strict scrutiny will likely
apply. 137 This strict framework applies against the broad powers
of states, and it stops voter confusion and election
misinformation.
VI.

WILL THE DECEPTIVE PRACTICE AND VOTER
INTIMIDATION PREVENTION ACT OF 2021 STAND?

The next step is to apply the various required elements to
determine whether the proposed legislation will pass
constitutional muster.

Lucas, 34 N.E.3d at 1248; see infra, Section VI Part A.
See Lucas, 34 N.E.3d at 1249.
132 Id. at 1251.
133 Id.
134
Weinstein, supra note 128 at 220 (quoting Christopher P. Guzelian, False
Speech: Quagmire?, 51 SAN DIEGO L. REV. 19, 21 (2014)); see also Rebecca Green,
Counterfeit Campaign Speech, 70 HASTINGS L. J. 1445, 1451 (arguing the author’s
130
131

definition of false campaign speech escapes the “definitional quagmire”).
135 See generally Alvarez, 567 U.S. 709 (2012).

Id.
See 281 Care Comm. v. Arneson, 766 F.3d 774, 782 (8th Cir. 2014); Lucas,
34 N.E.3d at 1250-51; Alan Chen & Justin Marceau, Developing Taxonomy Of Lies
Under the First Amendment©, 89 U. COLO. L. REV. 655, 673 (2018).
136
137
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A. The Alvarez Standard
The Supreme Court is likely to evaluate the Deceptive
Practices Act under Alvarez’s plurality standard. While the
nature of the plurality opinion leaves open the possibility that the
Court could apply intermediate scrutiny, most courts and
observers believe that strict scrutiny should apply. 138 This is
largely because, unlike Alvarez, which dealt with general speech,
a ban that involves political speech is content-based and deals
with a more specific constitutional right. 139
The first step to determine the constitutionality of a law
under the Alvarez plurality opinion is to determine if the law falls
under one of the traditional categorical areas where the First
Amendment does not apply. If it does fall under such an area,
the law would avoid strict (or intermediate) scrutiny. 140 While
Justice Kennedy created an extensive list of areas where the First
Amendment does not apply, the two most likely categories to
apply to an analysis on a ban on deceptive practices are perjury
and fraud. 141
False political speech has been compared to perjury because
false political speech interferes with an essential government
The plurality pushed the idea that lies that
function. 142
undermine the “integrity of government” can be regulated. 143
Just as perjury undermines the “integrity of essential government
functions,” false political speech, especially election lies,

See 281 Care Comm., 766 F.3d at 782; Lucas, 34 N.E.3d at 1250-51; Chen
& Marceau, supra note 137, at 673.
139 281 Care Comm., 766 F.3d at 782 (applying strict scrutiny to any regulation
of political speech); see also Citizens United v. F.E.C., 558 U.S. 310, 340 (2010)
(claiming “laws that burden political speech are ‘subject to strict scrutiny.’”).
140 Weinstein, supra note 128, at 180.
141
United States v. Alvarez, 567 U.S. 709, 709 (2012) (listing “incitement,
obscenity defamation, speech integral to criminal conduct, so-called ‘fighting
words,’ child pornography, fraud, true threats, and speech presenting some grave
and imminent threat the government has the power to stop,” or perjury).
142 See Weinstein, supra note 128, at 180–81.
143
Weinstein, supra note 128, at 181; see Alvarez, 567 U.S. at 721 (plurality
opinion) (stating that “[s]tatutes that prohibit falsely representing that one is
speaking on behalf of the Government, or that prohibit impersonating a
Government officer, also protect the integrity of Government processes, quite apart
from merely restricting false speech”).
138
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undermines the integrity of elections. 144 However, that is where
the similarities end. Perjury is committed in a courtroom or
courtroom-type setting where the perjurer has sworn to tell the
truth. 145 Enforcing a perjury-type requirement on candidates,
campaigns, and laypeople, all of whom are outside the confines
of a courtroom, goes beyond the concept of modern perjury laws.
Individuals spreading false election information are not under
oath; they are not speaking on the witness stand, nor is the
gravitas of the situations at all similar. Applying perjury, the
crime of lying under oath, to all campaign statements where no
oath is taken is an impermissible stretch of the legal principle. 146
A closer but ultimately unconvincing comparison is between
deceptive election practices and fraud. 147 Fraud is the wrongful
or criminal deception intended to result in financial or personal
gain. 148 Some First Amendment scholars, most notably Professor
Eugene Volokh, have observed that, since political lies made by
candidates are essentially lies made by people involved in
pursuing a job, it is analogous to financial fraud. 149 Spreading
political lies, including false endorsements or election lies, has
also been compared to financial fraud, where false news or
websites aim to increase clicks for profits. 150 To further the
analogy between fraud and deceptive practices, legal scholars
have sought to describe some intentional campaign lies as a type
of fraud intended to deceive voters for some sort of gain. 151
144
Weinstein, supra note 128, at 181; Alvarez, 567 U.S. at 720–21 (plurality
opinion).
145 See 18 U.S.C.S. § 162(I)(1).
146
147

Id.
See Commonwealth v. Lucas, 34 N.E.3d 1242, 1249 (2015) (rejecting the

state’s attempt to “shoehorn” the ban on false political speech as fraud).
148
What Is Fraud, Waste, or Abuse?, OFF. OF THE INSPECTOR GEN., (June 16,
2018, 2:16 PM), https://oig.usaid.gov/node/221#:~:text=Fraud%20is%20defined
%20as%20the,or%20by%20concealment%20of%20information.
149
Eugene Volokh, Freedom of Speech and Knowingly False, THE VOLOKH
CONSPIRACY, (June 28, 2012, 5:19 PM), http://volokh.com/2012/06/28/freedom-ofspeech-and-knowing-falsehoods/.
(arguing that financial fraud is enough to pass intermediate scrutiny but probably
not strict scrutiny); see also Weinstein, supra note 128, at 180; Hasen, supra note
65, at 70.
150 Helen Norton, (At Least) Thirteen Ways Looking at Election Lies, 71 OKLA.
L. REV. 117, 126–27 (2018).
151 See Rebecca Green, Counterfeit Campaign Speech, 70 HASTINGS L. J. 1445,
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Despite facial similarities, the comparison is still not fitting.
Most deceptive voting practices are not for gains in the sense
of traditional financial fraud but instead based on political causes
and views. It is disingenuous to claim that the election of an
individual who fits your preferred political view is akin to a
material or personal gain. Further, many of the deceptive
practices are fulfilled not by the candidates themselves but by
outside parties. 152
Because it is unlikely that deceptive electoral practices fall
into one of the categories listed in Alvarez as outside the First
Amendment, the next step is to see if the Deceptive Practices Act
would withstand strict scrutiny.
B. Compelling Government Interest
It seems obvious that there is an important government
interest in protecting the election process and preventing voter
confusion. Justice Black once wrote that:
No right is more precious in a free country than
that of having a voice in the election of those who
make the laws under which, as good citizens, we
must live. Other rights, even the most basic, are
illusory if the right to vote is undermined. 153
Further, the need to protect voters from false information
has become even more pressing as social media and the internet
provide unlimited and unfiltered tools for those wishing to
deceive voters. Laws addressing modern means of information
sharing, including voter deception, are needed and serve a
legitimate government interest. Indeed, in the lead-up to the
2020 election, false and deceptive information was considered to
be the greatest threat to the democratic process. 154
The
1447 (2019).
152

Supra Introduction.

Wesberry v. Sanders, 376 U.S. 1, 17 (1964); see also Minn. Voters All. v.
Mansky, 138 S. Ct. 1876, 1889 n.4 (2018) (stating that a state may “prohibit
messages intended to mislead voters about voting requirements and procedures.”).
154
Gopal Ratnam, Experts: Disinformation Poses Greatest Threat to the
Election, ROLL CALL (Oct. 13, 2020, 6:00 AM), https://www.rollcall.com/
153
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government has a clear and overwhelming interest in preventing
the spread of deceptive electoral practices.
C. Narrowly Tailored
The next question to address is whether the Deceptive
Practices Act is narrowly tailored in both its time and intent
elements. The law bans knowingly making false election speech
about the time, place, or manner of an election and knowingly
claiming false endorsements with the intent to deprive someone
of their right to vote within sixty days of a federal election. 155
1. Timing
The law’s time restriction element should be enough to
enforce voter protections while preserving the public’s interest in
and ability to engage in the full discourse of elections or electoral
matters.
The law is only applicable in the sixty days leading up to an
election when deceptive practices can be particularly effective in
deterring voting. It is important to note, too, that this law
protects against false information meant to deter people from
registering to vote. 156 Voter registration deadlines are as far as
thirty days before an election. 157
Indeed, outside groups,
including Common Cause, and the Lawyers’ Committee for Civil
Rights Under Law, endorse a ninety-day ban on deceptive
practice before an election. 158 In advocating a ninety-day ban on
materially false statements, Common Cause and the Lawyers’
Committee for Civil Rights, argue that the extended ban should
occur during heightened election activity, including registration
and early voting. 159

2020/10/13/experts-disinformation-poses-greatest-threat-to-the-election/.
155 H.R. 1, § 1302.
156 H.R. 1, § 1302.
157 Voter Registration Deadlines, VOTE, https://www.vote.org/voter-registrationdeadlines/ (last visited Jan. 27, 2022).

Deceptive Election Practices and Voter Intimidation: The Need for Voter
Protection, supra note 22.
159 Deceptive Election Practices and Voter Intimidation: The Need for Voter
Protection, supra note 22.
158
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The need to protect voters from false and deceptive election
information is even more important now that early voting and
absentee voting has been expanded across the nation. 160 In the
2020 election, more than 100 million individuals cast their ballots
before election day. 161 Early voting in Michigan, New Jersey,
Vermont, Virginia, and Wyoming begins forty-five days before
election day. 162 With early voting and registration deadlines in
mind, it is hard to see how sixty days before an election is not
narrowly tailored to prevent individuals from registering to vote
or exercising their right to vote. Indeed, if one misses a deadline
due to false information, there is no remedy for the person
affected. Protection before deadlines is necessary to ensure that
all rights are equally met and guaranteed.
2. Intent to Injure
The Deceptive Practices Act is narrowly tailored in its aim to
prevent specific actions in and of themselves. Both the false
information and false endorsements elements of the law require
that the false speech knowingly be materially false and have the
intent to deprive or impede someone’s right to vote. While a
false endorsement does not prevent someone from voting, it is a
tool to discourage individuals from voting or deprive them of
their true intentions. This differs from other false speech, such
as lying about one’s own credentials, because it aims to subvert a
voter’s intent by deceiving them. There is an intent to injure a
third-party by removing their right to vote or tricking them into
not voting their true intentions. This intent element in the
Deceptive Practices Act also limits the chances of a chilling effect
on speech. The Alvarez Court and previous false speech
decisions clarify that preventing a chilling effect is the
160
Hannah Miao, Early Voting in 2020 U.S. Election Already Smashing 2016
levels, CNBC (Oct. 13, 2020, 2:26 PM), https://www.cnbc.com/2020/10/13/early-

voting-in-2020-us-election-already-smashing-2016-levels.html.
161
Joey Garrison, Voter Turnout 2020: Early Voting Tops 100 Million Ballots
Cast, USA TODAY, (Nov. 3, 2020, 12:07 PM), https://www.usatoday.com/
story/news/politics/elections/2020/11/03/voter-turnout-2020-early-voting-tops-100million/6133004002/. This was largely due to the extension of vote by mail in
response to the COVID-19 pandemic.
162
Early Voting By State, VOTE, https://www.vote.org/early-voting-calendar/
(last visited Apr. 26, 2022).
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fundamental concern in the legality of categorical bans, even
where the speech would have limited First Amendment
protections.
In discussing false political speech, Professor Richard Hasan
has put forward hypotheticals where a law, such as the Deceptive
Practices Act, may run into constitutional issues if such law bans
deceptive statements instead of false statements. 163
Hasan
provides the hypothetical of a person telling others to “bring
identification to the polls” in a state that does not require them
as an example of a statement that can be interpreted as false or
misleading depending on one’s perspective. 164 The Deceptive
Practices Act overcomes Professor Hasan’s concerns in two ways.
First, the law only bans materially false statements, not deceptive
or misleading statements. 165 Second, the mens rea element would
limit prosecutorial discretion. 166 Under the Deceptive Practice
Act, the person saying the false statement would have to know
that the statement is false and that their statement must be aimed
at preventing someone else from voting. The Act would not
punish a college student for incorrectly informing his friends that
they need to have a state-issued I.D., but instead actions meant to
disenfranchise voters. Prosecutors would need to show intent
based on the totality of the circumstances. While the intent is
difficult to prove and inherently subjective, there is a limited
likelihood of abuse because of the strict tailoring of the law. 167 In
the handful of cases where successful prosecution has been
brought by states against deceptive practices, the false
information was spread as part of a large conspiracy with the
individuals approving the plans getting prosecuted. 168

Hasen, supra note 65, at 71–72.
Hasen, supra note 65, at 72.
165 H.R. 1, § 1302.
166 H.R. 1, § 1302.
167 See supra Section V.
168
See Jordan Williams, Conservative Operatives Wohl Burkman Charged in
Ohio Over Robocalls, THE HILL (Oct. 27, 2020), https://thehill.com/homenews/statewatch/522984-conservative-operatives-jacob-wohl-and-jack-burkman-indicted-inohio (two right-wing activists were arrested and charged in multiple states for
disseminating over 67,000 deceptive voicemails in Michigan, New York, Ohio,
Pennsylvania, and Illinois.); see also Herman, supra note 24.
163
164
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Despite Hasan’s concerns about the differences between false
and misleading speech, the law is sufficiently narrow to prevent a
chilling effect. Moreover, the requirement for intentionally and
knowingly giving false information makes a chilling effect on
political speech unlikely.
3. Least Restrictive Means Possible
The highest hurdle to survive a strict scrutiny analysis is the
requirement that the law provides the least restrictive means to
achieve its ends. 169 There must be separate analyses for false
endorsements and false election information here. The Court
has remarked that the best remedy for false speech is counterspeech. 170 Counter-speech is seen as the solution to the need for
government censorship. 171 Counter-speech in the context of false
political speech comes from other candidates, the media, or
other third parties. 172 Here, false endorsements will likely fall
short of the least restrictive means possible because of the strong
incentives for third parties, the media, or the named parties, to
correct the false information. Deceptive practices regarding false
electoral information would more likely be upheld because it is
more difficult to provide counter-speech due to narrow targeting.
i.

False Endorsements

For false endorsements, unlike false election speech, there is
a strong interest for the named party (the supposed endorser) to
speak out about the claim’s veracity. When a party is named, he
or she has a direct interest in correcting the false endorsement
information. Thus, when a false endorsement has been made,
there is likely to be pressure on the supposed endorser to bring
forward the truth.

169 See generally Roy G. Spece Jr., et al., Scrutinizing Strict Scrutiny, 40 VT. L.
REV. 285 (2015).
170
United States v. Alvarez, 567 U.S. 709, 727–28 (2012) (plurality opinion)
(quoting Whitney v. California, 274 U.S. 357, 377, (1927) (Brandeis, J.,
concurring)).
171
172

See id.
See Alvarez, 567 U.S. at 710 (claiming counter-speech is speech which

showed Alvarez lied about winning the medal of honor).

CAROL (DO NOT DELETE)

318

SETON HALL LEGISLATIVE JOURNAL

5/18/2022 3:52 PM

[Vol. 46:2

For example, when President Trump falsely claimed the
endorsement of the “sheriff of Portland,” there were headlines
and stories about how Trump’s remarks were false. 173 These
articles share that there is, in fact, no sheriff in Portland but
instead one for the surrounding county; that sheriff said he has
“never supported Donald Trump and will never support him.” 174
The same is true when a candidate makes a false statement
about an institution.
When then-candidate Trump falsely
claimed the U.S. Immigrations and Customs Enforcement
(“ICE”) had endorsed him, a spate of articles appeared denying
the endorsement. 175 In the 2016 election, when Bernie Sanders
ran a deceptive advertisement claiming he won the endorsement
of a local New Hampshire newspaper, the paper quickly issued a
statement saying that this was not the case. 176
With time, the media, other candidates, or the alleged
endorser can challenge false endorsements. The need for
protection is more pronounced when individuals make false
endorsements on or around election day, where there is no time
for counter-speech. An example of this happened in 2006 when
voters in a primarily African American county received a voting
guide incorrectly stating that prominent African Americans
endorsed the Republican candidate. 177
This 2006 incident
spurred the original creation of the Voter Deception Act by thenSenator Obama and Senator Schumer. 178 In such circumstances,
the sixty-day requirement is longer than necessary. 179 Thus, a
shorter requirement closer to the election could survive strict
Stimson, supra note 19.
Stimson, supra note 19. The sheriff said he has “never supported Donald
Trump and will never support him.”
175
See, e.g., Steven Porter, Did ICE Endorse Trump? No, But A Union of
5,000 Immigration Agents Did, THE CHRISTIAN SCI. MONITOR, (Sept. 27, 2016),
https://www.csmonitor.com/USA/Politics/2016/0927/Did-ICE-endorse-Trump-Nobut-a-union-of-5-000-immigration-agents-did.
176
Clay Wirestone, Bernie Sanders Ad Claims Or Implies Endorsement From
New
Hampshire
Newspaper,
POLITIFACT
(Feb.
4,
2016),
https://www.politifact.com/factchecks/2016/feb/04/bernie-sanders/bernie-sanders-adclaims-endorsements-valley-news-/.
177 Daniels, supra note 2, at 344.
178 Daniels, supra note 2, at 356.
179
But see Burson v. Freeman, 504 U.S. 191, 210–11 (1992). The ban on
electioneering within 100 feet of a polling place withstood strict scrutiny despite the
number of feet likely being greater than necessary.
173
174
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scrutiny.
ii.

False Election Information

False election speech is arguably unique because counterspeech is unlikely to be enough to undo the intended harm.
Unlike other false political speech, providing false information
about the election is aimed at private individuals and outside the
public forum. Unlike false endorsements, there is no third-party
involved who has a strong incentive to speak out and correct the
harm. In the 2020 election, there was extensive coverage of
misleading election claims made by candidates and widespread
misinformation. 180 The media cannot and does not cover every
small and localized example of deceptive practices. 181 It is rare
for a candidate to make false election speech, so it is far less likely
to be scrutinized in the same way as a false endorsement. False
election speech serves as a unique obstacle where counter-speech
is not widely available as a tool to work to prevent harm. Plans
aimed at stopping deceptive practices during the 2020 election
called for coordinating efforts to reach the media and community
groups because of the failure of general media coverage. 182
Counter-speech can correct false election information, but it
is far more challenging to know how, when, and where to correct
it, given the nature of false election speech. This task is even
more difficult when determining the various deadlines, including
registration, requests for mail-in-ballots, due dates for mail-inballots, and specific voting requirements. What is the adequate
tool for when a voter receives a robocall the day of an election
claiming their polling place has moved? How does one counter
false information regarding requirements to register to vote?
Who is responsible for correcting the false information—the
180
See
2020
Election
Misinformation
Watch,
CNN,
https://www.cnn.com/business/live-news/election-2020-misinformation/index.html
(last visited Jan, 4, 2021).
181
During the 2020 election I coordinated the New Jersey Voter Protection
Hotline. In the weeks leading up to the election and on election day, I received
multiple calls about robocalls telling voters false information, text messages falsely
claiming they have a new polling place, and suspicious emails about how to vote.
None of these deceptive practices garnered national nor local media coverage, but
they had had left voters worried and confused.
182 See Vandewalker, supra note 4.
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board of elections (which often lacks a budget to do so), the
political parties, or the candidate? 183 Unlike false endorsements,
generating speech is far more challenging because the targets are
limited and not widely known.
False election speech is a unique issue where counter-speech
will not protect an overwhelming government interest. Every
vote taken away is a disenfranchised citizen. False election
speech offers nothing to the marketplace of ideas and merely
aims at depriving others of their rights. It is a limited area where
a law, narrowly tailored and limited in scope, can withstand strict
scrutiny.
4. Counter Arguments
There are strong and important counterarguments worth
noting in any discussion of government bans on speech. While
these arguments ultimately fall short in comparison to the strong
need for government protection against deceptive voter tactics
and the limited construction of the Deceptive Practice Act, they
are essential to understand.
i.

Should the Government Ever Limit
Speech?

The Supreme Court is certainly not alone in being hesitant
to limit speech.
While there are obvious exceptions for
categories such as fraud, fighting words, and perjury, there is a
convincing belief that the government should not ban anything
that deals in the realms of opinions, generally false speech, or
particularly speech regarding elections.
Arguably, the father of this belief is John Stuart Mill, who
wrote in On Liberty about the three sorts of beliefs: wholly false,
partly true, and wholly true. 184 To Mill, all three beliefs, even

See Elizabeth Howard, et al., Defending Elections: Federal Funding Needs
State Election Security, BRENNAN CTR. FOR JUST. (July 18, 2019),

183

for

https://www.brennancenter.org/our-work/research-reports/defending-electionsfederal-funding-needs-state-election-security.
184 See generally JOHN STUART MILL, ON LIBERTY, (The Walter Scott Publ’g Co.,
Ltd.,
2011)
(1859),
https://www.gutenberg.org/files/34901/34901-h/34901h.htm#Page_33.
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lies, benefit society. 185 Mill feared the government or other
individuals deciding who was right and wrong. 186 He correctly
asserts that governments have been wrong before and who are
they to decide what opinions are false. 187
American Justices and legal scholars have echoed Mill’s
views. In Abrams v. United States, Justice Holmes observed that
every opinion, even false ones, contributes to a better life. 188
Echoing Mill, Holmes stated, “the best test of truth is the power
of the thought to get itself accepted in the competition of the
market, and that truth is the only ground upon which their
wishes safely can be carried out. That at any rate is the theory of
our Constitution.” 189
Justice Brandeis provided the fullest
defense of free speech in Whitney v. California, where he claimed
that even imminent danger was not enough to curtail free speech
without the presence of an immediate threat of violence. 190
Brandeis articulated the current remedy for false speech,
rearticulated in Alvarez: “more speech.” 191
Brandeis’ and
Holmes’ standards have become the norm and are now the ruling
jurisprudence. 192
In a well-known law review article, Professor Charles Fried
lays out the dangers of policing false political speech. 193 He fears
a public domain where the state enforces “a view of the truth”
and believes that campaigns should be able to make the “grossest
misstatements, deceptions and defamations” so long as they are
not slandering a private individual. 194 These worries about public
censorship of a general issue fill the literary discussion on the
subject of false campaign speech and are hinted at throughout
the Alvarez discussion where the government fears a chilling
185
186
187
188

Id.
Id. at 34.
Id.
See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J.,

dissenting).
189 Id. at 630.
190 274 U.S. 357, 376–77 (1927) (Brandeis, J., concurring).
191 Id. at 720; United States v. Alvarez, 567 U.S. 709, 717 (2012).
192 See Brandenburg v. Ohio, 395 U.S. 444, 449 (1969).
193
See Charles Fried, Exchange Speech in the Welfare State: The New First
Amendment Jurisprudence: A Threat to Liberty., 59 U. CHI. L. REV. 225, 237–38
(1992).
194 Id. at 238.
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effect.
These legitimate concerns about the role of the government
banning ideas do not directly apply to false election information.
False election information, such as sending out text messages
with an incorrect polling place, is not an opinion but information
explicitly disseminated to deceive. It is false speech that adds
nothing to the greater marketplace of ideas. The concerns of
government censorship ultimately fall short because this is not
about “philosophy, religion, history, the social sciences, the arts,
and the like,” but instead an attempt to disenfranchise an
American citizen. 195 While the concern that the government
should never ban speech except in limited cases is valid, H.R. 1
aims not at removing opinions but instead banning an attempt at
disenfranchisement.
ii.

The Issue of Selective Enforcement

Laws limiting political speech, such as H.R. 1, raise concerns
In his
regarding selective enforcement by officials. 196
concurrence, Justice Breyer worried about censorship through
selective enforcement. 197
Professor Hasen is particularly
concerned about selective enforcement in his essay on Alvarez
due to the possibility of politically motivated prosecution. 198 He
fears laws that criminalize deceptive speech may give prosecutors
too much power. 199
This concern is particularly valid considering formerPresident Trump’s weaponization of the Justice Department in
the hopes of helping his reelection campaign. 200 President
Trump even went so far as to call for the arrest of his political
rivals, including Joe Biden. 201 It is not unimaginable that
Alvarez, 567 U.S. at 731(Breyer, J., concurring).
Id. at 732–34 (Breyer, J., concurring); Hasen, supra note 65, at 69–70.
197 Alvarez, 567 U.S. at 736–37 (Breyer, J., concurring).
198 Hasen, supra note 65, at 69.
199 Hasen, supra note 65, at 71–72.
200
Kyle Cheney, Barr’s Justice Department Serves Up Talking Points For
Trump, POLITICO (Sep. 29, 2020, 4:30 AM), https://www.politico.com/news/
195
196

2020/09/29/barrs-justice-department-serves-up-talking-points-for-trump-422831.
201 Kyle Cheney, ‘Where Are All Of The Arrests?’: Trump Demands Barr Lock
Up His Foes, POLITICO (Oct. 07, 2020, 4:00 PM), https://www.politico.com/
news/2020/10/07/trump-demands-barr-arrest-foes-427389.
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President Trump or his cronies could have used such a law to
pressure Joe Biden or another political rival. A quick search of
PolitiFact 202 shows that Biden made a false statement that the
NAACP has endorsed him every time he ran even though the
organization does not endorse any candidates, but it had given
him high grades on their annual report cards. 203 Under H.R. 1,
this statement could have led to the criminal prosecution of a
major political candidate. 204
Despite legitimate concerns about selective enforcement
against political rivals, H.R. 1 is tailored in such a way to limit the
threat of selective prosecution. The legislation requires false, not
deceptive, election speech. 205 It is tailored to knowingly false
material speech with the intent to prevent someone from
voting. 206 While deceptive practices and endorsements are hard
to prove, there has not been selective enforcement of deceptive
practices laws by the small number of states that have prosecuted
deceptive practices. 207
iii.

Chilling Factor

The Deceptive Practices Act is designed to withstand
constitutional scrutiny and limit any possible chilling effect. 208 As
stated earlier, the law requires a knowingly material lie that is
meant to prevent someone from voting. 209 This does not
criminalize unintentional false speech, comedic or satirical
speech, nor generally false political speech. The law will not
202
PolitiFact is a Pulitzer Prize-winning non-profit, non-partisan organization
that fact checks statements by politicians, the news media, and popular posts on
social media.
203
Amy Sherman, NAACP Gave Joe Biden Some High Marks But Never
Endorsed Him, POLITIFACT (June 1, 2020), https://www.politifact.com/factchecks/
2020/jun/01/joe-biden/naacp-gave-joe-biden-some-high-marks-never-endorse/.
204 H.R. 1, § 1302.
205 H.R. 1, § 1302.
206 H.R. 1, § 613(d) (2021).
207 See supra Introduction.
208
See Rick Hasen, Sens. Obama and Schumer Introduce “The Deceptive
Practices and Voter Intimidation Prevention Act of 2007, ELECTION L. BLOG (Jan.
31, 2007, 10:10AM), https://electionlawblog.org/?p=7074 (referring to the author’s
prior consultation with the then-Senator Obama regarding The Deceptive Practices
and Voter Intimidation Prevention Act of 2007).
209 H.R. 1, § 613(d) (2021).

CAROL (DO NOT DELETE)

5/18/2022 3:52 PM

SETON HALL LEGISLATIVE JOURNAL

324

[Vol. 46:2

prevent people from sharing opinions on different types of
voting, such as a Republican leader’s scrutiny of mail-in voting, 210
or requirements to vote, such as Democratic skepticism of voting
fraud measures. 211 It will not make it illegal to share opinions,
discuss voting problems, or challenge beliefs on voter
information, but instead make it a crime to espouse only a very
limited set of information.212
VII.

CONCLUSION

The Deceptive Practices Act is a needed and crucial step in
protecting voters, particularly voters of color. 213 Even though
some states have laws protecting against deceptive practices,
including false endorsements and false election information,
there is still a big hole in federal legislation and enforcement. As
seen in the recent robocall attacks targeting people of color by
right-wing activists, these attacks are not limited to individual
states or communities. 214 It is crucial that Congress works to close
these holes in federal laws. Voting is the most fundamental right
in a democracy, yet it is regularly under attack by false
information.
The Deceptive Practices Act will protect voters from election
lies intended to cause voters to vote for either their “wrong
candidate” or not vote at all. While categorical bans, such as bans
on lies and false information are generally disfavored by the
courts, the government has an overwhelming interest in
protecting the right the vote. If there is a constitutional
challenge to the Deceptive Practices Act, the provision involving
false endorsements will likely be found unconstitutional under
210

Claims,

See Anita Kumar, Republicans Quietly Push Mail-in Voting Despite Trump

POLITICO
(Aug.
19,
2020,
8:02
PM),
https://www.politico.com/news/2020/08/19/republicans-mail-in-voting-trump398774.
211
See Lawsuit Challenges Alaska Witness Requirement, ACLU (Sep. 8, 2020),
https://www.aclu.org/press-releases/lawsuit-challenges-alaska-witness-requirementabsentee-ballots.
212 See H.R. 1, § 1302.
213
See Tate Ryan-Mosley, Inside the Information War On Black Voters, MIT
TECH. REV. (Oct. 20, 2020), https://www.technologyreview.com/2020/10/20/1010809/
inside-the-information-war-on-black-voters/.
214

Id.
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current Supreme Court standards due to the strong incentive of
those named to utter counter-speech and media reporting. The
element involving false election information should withstand
strict scrutiny because there is less likely to be counter-speech;
there is the presence of an overwhelming government interest
and a strong limiting factor in both time and intent.
Any person who does not vote out of fear or due to
misinformation is a person who has had their most fundamental
democratic right stolen from them. The Deceptive Practices and
Intimidation Act will protect the right to vote.

